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favor of the peaceful settlement of international disputes could and has 
exercised a powerful influence in debate, in shaping policy, and in secur- 
ing the consideration, if not the actual acceptance, of peaceful settle- 
ment of international differences. Of its many services two may be 
mentioned: the so-called Permanent Court of Arbitration at The Hague 
is due in large measure to the project of the Interparliamentary Union 
of the year 1894, and the proposals for a general arbitration treaty, dis- 
cussed so earnestly at the Second Hague Conference, were based upon 
the labors of the Interparliamentary Union. 

With the growth of the Union and the increase of its membership, its 
influence has become more marked, and it is perhaps not too much to 
say that the Interparliamentary Union either is or can become the 
greatest single instrumentality for the preservation of peace between 
nations. Therefore, believers in the peaceful settlement of international 
disputes, whether by virtue of a general treaty of arbitration or by the 
decision of an international court of arbitration, owe a debt of gratitude 
to Sir Randal Cremer and Frecleric Passy, for they were leaders in a 
movement, whose ultimate success is certain, however remote it may 
unfortunately be. 

THE PANAMA CANAL ACT 

On August 24th last, another chapter in the long and eventful history 
of the attempt of man to overcome what up to a few years ago was re- 
garded as an almost insuperable barrier of nature to the mingling of 
the waters of the Atlantic and Pacific between the two continents of 
the Western Hemisphere, was completed and added to the already 
numerous pages of the record of the interoceanic canal. On that day, 
President Taft affixed his signature in approval of the Act recently 
passed by the Congress of the United States "to provide for the open- 
ing, maintenance, protection and operation of the Panama Canal, and 
the sanitation and government of the Canal Zone." 

No other legislative body has, it is believed, within many years, had 
before it for consideration questions so fraught with internal interest, 
so keenly and eagerly watched by powerful interested governments and 
of such vital importance to the commerce and future prosperity and 
development of the world, as are involved in the "opening, maintenance, 
protection and operation of the Panama Canal." When the Isthmus 
no longer separates the Caribbean Sea from the Bay of Panama, the 
distance by water from the Atlantic to the Pacific coasts of the United 
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States will be a little over one-third of the present distance, and the 
interchange of commodities between the Atlantic ports of North America 
and the western coast of South America and between the Atlantic ports 
of South America and the Pacific coast of North America, will be prac- 
tically as easy and profitable as commercial intercourse between the At- 
lantic coast of North America and the Atlantic coast of South America, 
or between the Pacific coasts of the same continents, at the present 
time. The transportation routes between European ports and the 
Pacific coasts of North and South America will be considerably short- 
ened and the route from Europe to the Orient may be somewhat 
affected; while trade between the eastern coasts of America and the 
Orient is sure to be encouraged. The effect upon the future develop- 
ment of the nations of the world of the opening of these new and great 
arteries of commerce, and the commingling of the peoples of the East 
and West and the North and South necessarily incident to travel upon 
these lanes, is a subject upon which our imagination may take the 
wildest flights and yet fall short of true prophecy. An inadequate com- 
parison may be had by bearing in mind the present situation in Europe, 
Asia and Africa and endeavor to imagine the condition of those Conti- 
nents had the Suez Canal not been opened. 

That the framers of the Act knew and appreciated the difficulty and 
importance of their task is evidenced by the painstaking preparations 
they took to acquaint themselves with the subject before beginning the 
draft of the bill, as shown by the following extract from their report : 

The Committee on Interstate and Foreign Commerce has labored unremittingly 
for a long time to work out the problems involved, and to present legislation adequate 
to meet the requirements of all conditions, existing or anticipated in connection with 
the maintenance, sanitation, and operation of the canal and the incidental civil ad- 
ministration. The important question of protection belongs to the jurisdiction of 
another committee. We have visited the Isthmus several times at the various stages 
of progress in constructing the canal. We have provided and reported necessary 
legislation at different times during the period of its construction. At various times 
we have had hearings concerning different phases of the subject. During the past 
three months we have heard expert witnesses in every line of life, and in every learned 
profession, and in every line of business, commerce, and navigation who in any wise 
could be interested in the construction and operation of the canal or were able by 
their information to throw light upon the questions involved. As a result we have 
acquired for the use of CongresB and the public through those hearings several vol- 
umes of valuable if not exhaustive information covering the canal subject in all its 
phases, origin, stages, progress, and future. We trust that the results of our labors 
now laid before the Congress may prove of some value in assisting Congress to enact 
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adequate legislation for the successful operation of this great and glorious enterprise 
and the satisfactory government and administration. of all its adjuncts and appur- 
tenances. 

And, again, by the attitude with which they approached the subject 
in actually planning the legislation, which may be seen from the opening 
paragraphs of the report: 

The Panama Canal is unique in all respects, and at every stage presents novel 
problems. Its initiation involved intricate questions, requiring skillful diplomacy 
and tactful legislation. Its construction encountered untried difficulties and invented 
original methods and processes without the aid of model or previous suggestion. 
Likewise, legislation to operate and govern the gigantic institution, with its ad- 
juncts and incidents, must, in the absence of precedent, rely upon basic principles, 
with analogy and reason as the only guide. 

As there was no available route for the construction of the canal through our own 
territory, and under the terms of the Clayton-Bulwer treaty [we] were prevented 
from constructing a Government-owned canal at public expense for use of the Govern- 
ment, we were compelled, first, to secure a modification of the treaty, which author- 
ized us, under stipulated conditions, to arrange with some Central American Govern- 
ment for the route and terms of constructing such a canal. Then Congress passed 
the canal act, pursuant to which the Canal Zone was acquired through a treaty estab- 
lishing the mutual and reciprocal rights and obligations to obtain between the United 
States and the Republic of Panama, mentioning and adopting the essential features 
of our modified treaty with Great Britain. 

The lengthy and earnest discussion of the bill in both the House and 
the Senate, and by members of Congress representing all sections and 
interests, and the manner in which the bill was gone over and amended 
word for word, provision by provision and section by section, leaves no 
ground for asserting or alleging that it is hasty or ill-considered legisla- 
tion. The complete provisions of the bill may be seen from the Act itself, 
which is printed in full in the Supplement to this number of the Journal, 
page 277. 

The portion of the Act which is of particular interest from an inter- 
national standpoint, and therefore of especial interest to the readers of 
the Journal, is Section 5, relating to the question of tolls. The impor- 
tance and complexity of this question as affected by the provisions of 
the treaties relating to the Canal are such that the Journal will not 
now, when sufficient time has not elapsed even to read the lengthy de- 
bates and illuminating literature on the subject, attempt to comment 
upon or discuss the merits or soundness of the several contentions, leav- 
ing that subject for consideration in an article in an approaching number. 
Suffice it for the present to state that the bill, as reported to the House 
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of Representatives by the Committee on Interstate and Foreign Com- 
merce, contained no exemption from the payment of tolls in favor of 
American commerce. In making this report, the Committee expressly 
and conclusively disavowed any intention to construe the treaty be- 
tween the United States and Great Britain with reference to the toll 
question, by the following pointed language: 

While many members of our committee believe that by the terms of our treaties 
with Great Britain we are prevented from allowing preferential or free tolls to ships 
of American registry, either coastwise or foreign, the majority of the committee 
voting for uniform tolls authorize and request the statement — positive, plain, and 
unequivocal — that no language of this section was chosen or used for the purpose of 
foreclosing discussion and differing opinions on that question. They authorize the 
express affirmation that this provision is adopted for present use, disclaiming all 
intention to declare in this section any construction of the language of the treaty or 
to establish any precedent or permanent legislative policy or to bind any future 
Congress should it be deemed expedient or adjudged competent to adopt a different 
basis. This statement of the committee may be clearly understood by reference to 
the original and committee prints of the bill, from which the committee adopting 
this section eliminated all reference to treaties. The language beginning on page 6 
with the words "No preference shall be given," etc., which has been criticized as 
an attempt to construe the treaty and thereby estop us from future consideration 
of the question, was not quoted from the treaty at all, but was taken from bills in- 
troduced by advocates of free or preferential tolls. One containing the same language 
has been introduced by the leading champion and signer of the minority views. Not 
deeming it necessary at this time nor for this purpose to make a legislative declaration 
as to the construction of that part of the treaty, the majority of the committee 
recommend uniform tolls for reasons which they regard as good and sufficient. 

The reasons given by the Committee were principally of a financial 
and economic nature. Vigorous opposition developed to this section of 
the bill, as an abandonment of the historic policy of the Government of 
the United States of free commercial intercourse between the states, 
and as being legislation favorable to the great transcontinental rail- 
roads. The objections along these lines may be summed up by the two 
following paragraphs, quoted from the report of the minority of the 
Committee on Interstate and Foreign commerce: 

This bill, in so far as it provides for levying tolls upon vessels engaged in com- 
merce between the States, is entirely new in American history. From the beginning 
of the Government to the present time, notwithstanding that we have appropriated 
$627,098,236.05 for the improvement of rivers and harbors and the construction of 
canals, exclusive of the Panama Canal, it has never entered into the conception of 
Congress to erect a tollgate in the path of our domestic trade, for the benefit of which 
these improvements have been made. 
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The minority enters an emphatic protest against the abandonment in this bill 
of our historic policy of free commercial intercourse between the States. This great 
canal, built for the American people by American money, genius, and enterprise, 
should be forever a free and untrammeled competing route with transportation by 
land. We can not emphasize too strongly the elementary proposition that tolls 
levied upon vessels engaged in commerce between our eastern and western seaboards 
increase the amount the transcontinental railroads may charge for the same service. 
If a vessel en route from San Francisco to New York through the canal were required 
to pay $10,000 in tolls, the transcontinental railroads would largely be the benefi- 
ciaries. This question affects every ton of domestic freight that passes through the 
canal and every ton that is carried across the country by the railroads. 

A considerable portion of the report of the minority, in favor of pref- 
erential treatment for American coastwise ships, is devoted to the 
argument that such treatment is not a violation of the treaty, the opin- 
ions of President Taft, the Secretary of War, the Secretary of Com- 
merce and Labor and the State Department being quoted in support of 
their contention. The argument may be summed up in the following 
paragraph : 

It is manifest, from the reading of the treaty, that its purpose was to prevent dis- 
crimination against other nations. That free tolls to our coastwise vessels would 
not discriminate against the vessels of other countries becomes apparent when we 
reflect that under our navigation laws foreign vessels are prohibited from engaging 
in our coastwise trade. That being true, it is of no concern to foreign nations, their 
citizens or subjects, what treatment we accord to our coastwise trade. 

The opponents of uniform tolls were successful, and the bill as finally 
passed, contained the provision specifically providing that "No tolls 
shall be levied upon vessels engaged in the coastwise trade of the United 
States." 

Pending the consideration of the bill in Congress, the British Govern- 
ment, through its Charge" d'Affaires at Washington, lodged with the 
Secretary of State an informal protest against the proposal for inserting 
in the bill provisions for relieving American shipping from the payment 
of tolls. The substance of this protest was communicated by the Secre- 
tary of State to the Chairman of the Committee on Interoceanic Canals 
of the United States Senate on July 12, 1912. The letter of the Secre- 
tary of State follows: 

Sir: I have the honor to bring to the knowledge of your committee the fact that a 
communication dated the 8th instant, just received from the British charge d'affaires, 
indicates that the attention of the British Government having been called to various 
proposals from time to time made for the relieving of American shipping from the 
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payment of tolls on vessels passing through the Panama Canal, that Government has 
studied carefully those proposals and the arguments in support of them, with a view 
to the bearing thereon of the provisions of the treaty between the United States 
and Great Britain of November 18, 1901. The communication sums up the pro- 
posals mentioned as (1) one to exempt all American shipping from tolls, (2) one to 
refund to all American ships tolls which they might pay, (3) one to exempt from the 
payment of tolls American ships engaged in the coastwise trade, and (4) one to repay 
to the last-named class of American ships tolls which they might pay. 

The communication indicates it to be the opinion of His Britannic Majesty's 
Government that to exempt all American shipping from the payment of tolls would 
involve an infraction of the treaty, and indicates further the opinion that there would 
be no difference in principle between charging tolls only thereafter to refund them and 
remitting such tolls altogether. The opinion is expressed that the method of charg- 
ing but refunding tolls, while perhaps complying with the letter of the treaty, would 
still contravene its spirit. The communication admits that there is nothing in the 
Hay-Pauncefote treaty to prevent the United States from subsidizing its shipping, 
but claims that there is a great distinction between a general subsidy either to ship- 
ping at large or to shipping engaged in any given trade and a subsidy calculated par- 
ticularly with reference to the amount of use of the canal by the subsidized lines or 
vessels. Such a subsidy, if granted, would not, in the opinion of His Britannic Maj- 
esty's Government, be in accordance with the obligations of the treaty. 

With respect to the proposal that exemption shall be given to vessels engaged 
in the coastwise trade, the communication states that it may be that no objection 
could be taken if the trade should be so regulated as to make it certain that only 
bona fide coastwise traffic, which is reserved for American vessels, would be bene- 
fited by this exemption; but that it appears to His Britannic Majesty's Government 
that it would be impossible to frame regulations which would prevent the exemption 
from resulting in a preference to American shipping and consequently in an infraction 
of the treaty. 

President Taft signed the bill over the British protest, giving his rea- 
sons therefor in a "Memorandum to accompany the Panama Canal 
Act," dated the White House, August 24, 1912. So much of the mem- 
orandum as relates to the toll question is quoted below. 



MEMORANDUM TO ACCOMPANY THE PANAMA CANAL ACT 

In signing the Panama Canal bill, I wish to leave this memorandum. The bill is 
admirably drawn for the purpose of securing the proper maintenance, operation, 
and control of the canal, and the government of the Canal Zone, and for the furnish- 
ing to all the patrons of the canal, through the Government, of the requisite docking 
facilities and the supply of coal and other shipping necessities. It is absolutely neces- 
sary to have the bill passed at this session in order that the capital of the world en- 
gaged in the preparation of ships to use the canal may know in advance the condi- 
tions under which the traffic is to be carried on through this waterway. 

I wish to consider the objections to the bill in the order of their importance. 
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First. The bill is objected to because it is said to violate the Hay-Pauncefote Treaty 
in discriminating in favor of the coastwise trade of the United States by providing 
that no tolls shall be charged to vessels engaged in that trade passing through the 
canal. This is the subject of a protest by the British Government. 

The British protest involves the right of the Congress of the United States to 
regulate its domestic and foreign commerce in such manner as to the Congress may 
seem wise, and specifically the protest challenges the right of the Congress to exempt 
American shipping from the payment of tolls for the use of the Panama Canal or to 
refund to such American ships the tolls which they may have paid, and this without 
regard to the trade in which such ships are employed, whether coastwise or foreign. 
The protest states "the proposal to exempt all American shipping from the pay- 
ment of the tolls would, in the opinion of His Majesty's Government, involve an 
infraction of the treaty (Hay-Pauncefote), nor is there, in their opinion, any differ- 
ence in principle between charging tolls only to refund them and remitting tolls 
altogether. The result is the same in either case and the adoption of the alternative 
method of refunding tolls in preference of remitting them, while perhaps complying 
with the letter of the treaty, would still controvert its spirit." The provision of the 
Hay-Pauncefote Treaty involved is contained in article 3, which provides: 

The United States adopts, as the basis of the neutralization of such ship canal, 
the following rules, substantially as embodied in the convention of Constantinople, 
signed the 28th October, 1888, for the free navigation of the Suez Canal — that is to 
say: 

1. The canal shall be free and open to the vessels of commerce and of war of all 
nations observing these rules, on terms of entire equality, so that there shall be no 
discrimination against any such nation, or its citizens or subjects, in respect of the 
conditions or charges of traffic, or otherwise. Such conditions and charges of traffic 
shall be just and equitable. 

Then follow five other rules to be observed by other nations to make neutraliza- 
tion effective, the observance of which is the condition for the privilege of using the 
canal. 

In view of the fact that the Panama Canal is being constructed by the United 
States wholly at its own cost, upon territory ceded to it by the Republic of Panama 
for that purpose, and that, unless it has restricted itself, the United States enjoys 
absolute rights of ownership and control, including the right to allow its own com- 
merce the use of the canal upon such terms as it sees fit, the sole question is, Has the 
United States, in the language above quoted from the Hay-Pauncefote Treaty, de- 
prived itself of the exercise of the right to pass its own commerce free or to remit tolls 
collected for the use of the Canal? 

It will be observed that the rules specified in article 3 of the treaty were adopted 
by the United States for a specific purpose, namely, as the basis of the neutralization 
of the canal, and for no other purpose. The article is a declaration of policy by the 
United States that the canal shall be neutral; that the attitude of this Government 
toward the commerce of the world is that all nations will be treated alike and no dis- 
crimination made by the United States against any one of them observing the rules 
adopted by the United States. The right to the use of the canal and to equality of 
treatment in the use depends upon the observance of the conditions of the use by 
the nations to whom we extended that privilege. The privileges of all nations to 
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whom we extended the use upon the observance of these conditions were to be equal 
to that extended to any one of them which observed the conditions. In other words, 
it was a conditional favored-nation treatment, the measure of which, in the absence 
of express stipulation to that effect, is not what the country gives to its own na- 
tionals, but the treatment it extends to other nations. 

Thus it is seen that the rules are but a basis of neutralization, intended to effect 
the neutrality which the United States was willing should be the character of the 
canal and not intended to limit or hamper the United States in the exercise of its 
sovereign power to deal with its own commerce, using its own canal in whatsoever 
manner it saw fit. 

If there is no "difference in principle between the United States charging tolls to 
its own shipping only to refund them and remitting tolls altogether," as the British 
protest declares, then the irresistible conclusion is that the United States, although 
it owns, controls, and has paid for the canal, is restricted by treaty from aiding its 
own commerce in the way that all the other nations of the world may freely do. It 
would scarcely be claimed that the setting out in a treaty between the United States 
and Great Britain of certain rules adopted by the United States as the basis of the 
neutralization of the canal would bind any Government to do or refrain from doing 
anything other than the things required by the rules to insure the privilege of use and 
freedom from discrimination. Since the rules do not provide as a condition for the 
privilege of use upon equal terms with other nations that other nations desiring to 
build up a particular trade involving the use of the canal shall not either directly 
agree to pay the tolls or to refund to its ships the tolls collected for the use of the 
canal, it is evident that the treaty does not affect that inherent, sovereign right, 
unless, which is not likely, it be claimed that the promulgation by the United States 
of these rules insuring all nations against its discrimination, would authorize the 
United States to pass upon the action of other nations and require that no one of 
them should grant to its shipping larger subsidies or more liberal inducement for the 
use of the canal than were granted by others; in other words, that the United States 
has the power to equalize the practice of other nations in this regard. 

If it is correct, then, to assume that there is nothing in the Hay-Pauncefote Treaty 
preventing Great Britain and the other nations from extending such favors as they 
may see fit to their shipping using the canal, and doing it in the way they see fit, and 
if it is also right to assume that there is nothing in the treaty that gives the United 
States any supervision over, or right to complain of, such action, then the British 
protest leads to the absurd conclusion that this Government in constructing the 
canal, maintaining the canal, and defending the canal, finds itself shorn of its right to 
deal with its own commerce in its own way, while all other nations using the canal 
in competition with American commerce enjoy that right and power unimpaired. 

The British protest, therefore, is a proposal to read into the treaty a surrender by 
the United States of its right to regulate its own commerce in its own way and by 
its own methods — a right which neither Great Britain herself, nor any other nation 
that may use the canal, has surrendered or proposes to surrender. The surrender of 
this right is not claimed to be in terms. It is only to be inferred from the fact that 
the United States has conditionally granted to all the nations the use of the canal 
without discrimination by the United States between the grantees; but as the treaty 
leaves all nations desiring to use the canal with full right to deal with their own 
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vessels as they see fit, the United States would only be discriminating against itself 
if it were to recognize the soundness of the British contention. 

The bill here in question does not positively do more than to discriminate in favor 
of the coastwise trade, and the British protest seemB to recognize a distinction be- 
tween such exemption and the exemption of American vessels engaged in foreign 
trade. In effect, of course, there is a substantial and practical difference. The 
American vessels in foreign trade come into competition with vessels of other nations 
in that same trade, while foreign vessels are forbidden to engage in the American 
coastwise trade. While the bill here in question seems to vest the President with 
discretion to discriminate in fixing tolls in favor of American ships and against foreign 
ships engaged in foreign trade, within the limitation of the range from 50 cents a 
ton to $1.25 a net ton, there is nothing in the act to compel the President to make 
such a discrimination. It is not, therefore, necessary to discuss the policy of such 
discrimination until the question may arise in the exercise of the President's dis- 
cretion. 

The policy of exempting the coastwise trade from all tolls really involves the ques- 
tion of granting a Government subsidy for the purpose of encouraging that trade in 
competition with the trade of the transcontinental railroads. I approve this policy. 
It is in accord with the historical course of the Government in giving Government 
aid to the construction of the transcontinental roads. It is now merely giving Govern- 
ment aid to a means of transportation that competes with those transcontinental 
roads. 
********* 

In a message sent to Congress after this bill had passed both Houses I ventured to 
suggest a possible amendment by which all persons, and especially all British sub- 
jects who felt aggrieved by the provisions of the bill on the ground that they are in 
violation of the Hay-Pauncefote Treaty, might try that question out in the Supreme 
Court of the United States. I think this would have satisfied those who oppose the 
view which Congress evidently entertains of the treaty and might avoid the neces- 
sity for either diplomatic negotiation or further decision by an arbitral tribunal. 
Congress, however, has not thought it wise to accept the suggestion, and therefore 
I must proceed in the view which I have expressed, and am convinced is the correct 
one, as to the proper construction of the treaty and the limitations which it imposes 
upon the United States. I do not find that the bill here in question violates those 
limitations. 

On the whole, I believe the bill to be one of the most beneficial that has passed 
this or any other Congress, and I find no reason in the objections made to the bill 
which should lead me to delay, until another session of Congress, provisions that are 
imperatively needed now in order that due preparation by the world may be made 
for the opening of the canal. 

Wm. H. Taft. 

The White House, August 24, 1912. 



